Dec. 8. 1767. 


Unto the Right Honourable the Lords of Council and Seſſion, 


PEEL T IL O N 


+ 
James MUIRHEAD, late writer in Edin- 
* 


Humbly fhewerh, 


1 your petitioner has for ſome time been unhappily enga- 
ged in a law-fuir with James Chalmers merchant in Leith, 
concerning a tenement in the head of the Canongate, which 
was ſold by the petitioner in the year 1754 to Thomas An- 
derſon merchant in Leith, at the price of L. 175 Sterling, but 
which Anderſon having been afterwards willing to part with, 
the petitioner was unwarily induced to enter into a tranſacti- 
on concerning it with the ſaid James Chalmers, to whom he 
granted a miſſive of the following tenor. 


7 


« Sir, I promiſe and oblige me, that Thomas Anderſon Aug. 21. 
*« merchant in Leith, ſhall diſpone ro you a tenement of land 1757. 


in the head of the Canongate, which formerly belonged to 
« me, poſſeſſed by James Inglis merchant in Canongate, and 
* others, and that upon payment to him of L. 190 Sterling, 
L. Ioo to be paid at Martinmas firſt to come, and the L. go 
FM a at 
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1767. 


ELL 


« at Candlemas firſt to come; and that from and after Whit- 
« ſunday laſt bypaſt, which is ro be your entry thereto; you 
„ having paid L. 1 Sterling of earneſt ; and that the rights 
* ſhall be made out at the ſight and pleaſure of Mr Walter 


6 Ferguſon writer in Edinburgh, which I oblige me, {hall be 


« done at or before Martinmas firſt, Jam, Sir, your moſt 
% humble ſervant. (Signed) James MUIRHEaD. 
«© Canongate, 21ſt Auguſt 1757. (Addreſſed) To Mr Jams 
« Chalmers merchant in Leith,” 

That Anderſon having died ſoon after the term of Martin- 
mas 1757, at which the bargain was to have taken place, 
without having granted any diſpoſition, and the bargain being 
thereby entirely fruſtrated, Mr Chalmers was pleaſed to bring 
a proceſs againſt me before the Sheriff, inſiſting that J ſhould 
grant him a right to the renement; which proceſs, after vari- 
ous proceedings, unneceſſary to be ſtated, came before your 
Lordſhips by advocation, and I alſo was adviſed to bring a re— 
duction of the miſſi ve letter; and theſe proceſſes, together with 
a multiple-poinding, at the inſtance of the tenants, were con- 
joined. 

The late Lord juſtice Clerk Ordinary, by ſeveral interlocu- 
tors, found me liable to grant a diſpoſition of the tenement 
in favour of Mr Chalmers. And the preſent Lord Juſtice- 
Clerk, to whom the cauſe was afterwards remitted, pronoun- 
ced the following interlocutors, Finds ſufficient evidence, that 
« {ince the date of Muirhead's holograph miſſive to Chalmers 
& flibelled on, Muirhead has, in various inſtances, continued 
*« toactas proprietor of the tenement in queſtion; and therefore 
« repels the defence ſounded on his pretended diſpoſition of 
e rhe tenement to Anderſon ; adheres to the interlocutors of 
„ the formerly Lord Ordinary, of the ſeventh of February, 
« and 4th of March laſt, and refuſes the deſire of the repreſen- 
tation; and further, prefers the reſpondent James Chalmers, 
«to the bygone rents of the houſe and ſhop, part of the faid 
© tenement, 


„ 

« tenement, reſting and owing by William Hay raiſer of the 
« multiplepoinding,and decerns in the preference and multiple 
« poinding accordingly: And finds James Muirhead liable to 
« the ſaid James Chalmers in the expences of procels, and or- 
« dains an accompt thereof to be given in.“ 

« Upon a repreſentation from me, defiring the oduction 8 
« of ſome papers, his Lordſhip, in regard the Tepreſenter after 1567. 
« ſo much litigation before the former Lord Ordinary, has, in 
« this ſixth repreſentation, declined ſtating his defence, or to 
« point out the importance of the production, which he now 
« demands, refuſes the deſire of the repreſentation, and ad- 
« heres to his former interlocutor.” And, of this date, again Mar. 1 
adhered, and appointed Walter Ferguion writer iu Edin- 767. 
burgh to be factor on the tenement. | 

The Lord Ordinary afterwards refuſed two reprſeentations = A 
for me, and on the laſt of them, pronounced the following in- ; 
terlocutor: Having conſidered this repreſentation, in regard 
« jt is therein admitted, that the ſale by the defender to An- 
« derſon was redeemable, and that the ſecond ſale by the de- 
fender to Chalmers the purſuer, was made with Anderſon's 
« conſent, and that, upon the ſecond ſalc's being concluded, 
© he the defender delivered up Anderſon's ſecurity for his 
« price,and received back the diſpoſition, which he the defend- 
« er had granted in favours of Anderſon, whereby the ſale 
* to Anderſon was totally vacated, and the repreſenter rein- 
« ſtared in his original right to the tenement in queſtion, 
« therefore refuſes the deſire of this ninth repreſentation, and 
* adheres to the former interlocutors.“ 

By this time a third party, viz. Mr David Loch merchant in 


in Leith, had made his appearance, and claimed the tenement as 


belonging ro him,in virtue of a diſpoſition from James Anderſon 
fon af Thomas Anderſon, to whom I had formerly ſold it ; and 
the ſaid David Loch, having repreſented to the Lord Ordinary a- 
gainſt the foreſaid interlocutors, and inſiſted in his preferable right 

to 
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L + i 


to. the tenement, it became a matter of neceſſity with me to 


apply again to the Lord Ordinary, at leaſt to fiſt procedure, 


until the queſtion with Mr Loch ſhould be determined. The 
Lord Ordinary, however, pronounced the following interlocu- 
tor: Having conſidered this tenth repreſentation, refuſes the 
« deſire thereof, and adheres to the former interlocutors. ? 

In theſe circumſtances, as I am attacked on all hands, and 
might be brought to trouble by Mr Loch, were I to grant a 


| diſpoſition, i in terms of the Lord Ordinary's interlocutor, to Mr 


Chalmers, and which diſpoſition I never obliged myſelf, nor 
even had it in my power to grant, I hope to be excuſed for 
making this application to your Lordſhips, that you may 
review and alter the interlocutors; or, at leaſt, {iſt procedure 
againſt me, till the competition between Meil. Loch and 
Chalmers be determined. 

This laſt, the petitioner humbly apprehends, muſt in all 
events appear reaſonable to your Lordſhips; becauſe, if it 
ſhall be found that the tenement was really conveyed to 
Thomas Anderſon, and was his property at his death, or, in 
other words, that Mr Loch's right is good, it muſt of courſe 
be found, that the petitioner has no right or title to the te- 
nement; and therefore can convey none to Mr Chalmers, 
whatever claim may lie againſt him for damages, upon the 
letter. 

At the ſame time, even if Mr Loch were out of the way, 
it is humbly ſubmitted, if any action could lie upon the letter 
to diſpone this tenement to Mr Chalmers. In the firſt place, 
there was only a miſſive on one fide, without any counter- 
obligation, or written evidence of acceptance; and, in ſuch 
caſes, it is now an eſtabliſhed point by the late deciſions of 
your Lordſhips, that no action can lie in any queſtion con- 
cerning the transference of an heretable ſubject. In order to 
conſtirute a valid obligation concerning heritage, it is neceſ- 
fary rhat both parties 'ſhould be bound in writing, and the | 
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one party cannot be bound while the other is free; ſo it was 
ſolemnly determined in the two lateſt caſes of the kind, viz. 
M*Kenzie contra Park, 15th November 1764, and Stewart 
contra Biſſet in 1765. 

Beſides, in this particular caſe, Mr Chalmers himſelf failed 
in implementing the terms ſpecified in the letter. He made 
no tender of the money at Martinmas 1757, nor preſented 
any diſpoſition ro Anderſon to be ſigned; and as Anderſon 
died ſoon after, while the bargain was yet unfiniſhed, the obli- 
gation which the petitioner had come under by the letter, be- 
came impreſtable ; and it is very hard that the petitioner, 
who only acted as a friend, or interpoſed perſon between An- 


derſon and Chalmers, ſhould be brought ro ſo much trouble. 


It is unneceſlary to go thro* the other points which occur 
in this cauſe, as the petitioner has no doubt they will be fully 
ſtared in the petition which he is informed Mr Loch has this 
day given in to your Lordſhips, reclaiming againſt the inter- 
locutors of the Lord Ordinary. If Mr Loch prevails, it is 
clear that any diſpoſition granted by the petitioner would be 
of no avail, and might bring him into the ſituation of giving 
double rights. If Mr Loch does not prevail, it is ſtill ſubmit- 
ted to your Lordſhips that the miſſive letter is not binding on 
the petitioner, and, in all events, ought to go no farther than 
to ſubject him in damages, as he has it not in his power to 
implement the obligation, either by granting a diſpoſi- 
tion himſelf, or by forcing the heir of Anderſon to grant 
one. 

May it therefore pleaſe your Lordi. 70 aw the inter- 
locutors of the Lord Ordinary; and to find the petiti- 
oner not liable to grant any diſpoſition of the ſubjed to James 
Chalmers; or, at leaſt, to ſupercede any farther proceeding 
againſt me till the queſtion between Meſſ. Loch and Chal- 
mers be determined, 


According to juſtice, &c. 
ALEX. LOCK HART. 
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